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ACTS AMENDMENT (PUBLIC TRUSTEE AND TRUSTEE COMPANIES) BILL 2000 
Introduction and First Reading 

Bill introduced, on motion by Mr Prince (Minister for Police), and read a first time. 

Second Reading 
MR PRINCE (Albany - Minister for Police) [12.47 pm]:  I move - 

That the Bill be now read a second time. 

The Acts Amendment (Public Trustee and Trustee Companies) Bill 2000 introduces a number of amendments to 
the Public Trustee Act 1941 in order to improve the operational performance of the Public Trust Office and to 
assist in the delivery of more competitive services to its clients, in keeping with the needs of today.   

At a broad level, the Bill seeks to achieve four objectives.  First, it addresses a serious inequity whereby 
participants in the Public Trustee’s common fund are paying management fees in excess of comparable market 
rates.  Second, it more closely aligns the operations of the Public Trustee to those of private sector trustee 
companies.  Third, it continues the provision of support to disadvantaged members of the community while 
extending the overall range of services available.  Lastly, the Bill seeks to effect a number of reforms to improve 
the efficiency and transparency of the Public Trustee’s operations. 

I should emphasise at the outset that these reforms do not represent the corporatisation of the Public Trustee.  
They do no more than reform its operations, bringing its activities in line with industry best practice for the 
benefit of both clients and the public. 

For the information of members, I will provide some detailed background on why these reforms are being 
progressed.  I will first set out in broad terms the current role of the Public Trustee, and inform the House of 
some major problems that need to be addressed.  In particular, I will comment on the Public Trustee’s treatment 
of “surplus interest”, which prompted a full review of the Public Trustee’s operations in 1997. 

The Public Trustee is an institution of government set up in 1941 to provide a range of trustee services to the 
public, including trust management and estate administration.  These services are of particular benefit to those in 
our community who are least able to manage independently.  This includes the elderly, the infirm and those with 
disabilities.  For nearly 60 years, the Public Trustee has helped many disadvantaged members of the public 
prepare their wills.  Every year, it administers around one-quarter of all deceased estates in Western Australia 
where a formal grant of administration is required, and provides financial management services for over 5 000 
persons who are not capable of managing their own financial affairs.  

The Public Trustee also manages the common fund, into which all the moneys administered on behalf of its 
clients are placed.  The common fund is essentially a 24-hour call cash fund which holds underlying investments 
that qualify as authorised trustee investments under a section of the Trustees Act 1962 which was repealed in 
1997.  Participants in the common fund include disadvantaged and disabled clients of the Public Trustee. 

One reason for reform is that to date many of the inefficiencies within Public Trustee operations have been 
hidden, because of the way in which it is funded.  This is because the Public Trustee currently determines the 
amount of interest paid to participants in the common fund, while retaining so-called surplus interest effectively 
to subsidise other services.   

This system has been to the detriment of Public Trustee clients, who have received interest payments below that 
which the fund has earned.  Furthermore, because of the restrictions on how the common fund can be invested, it 
has frequently not met the investment expectations of all the Public Trustee's client base.  The taxpayer has also 
been disadvantaged by this arrangement, as the Public Trustee has had no incentive to ensure maximum 
efficiency in its operations.  

In 1997 an advisory board was set up by the Ministry of Justice with the assistance of KPMG to provide an 
objective review of the Public Trustee, as well as to make recommendations on its future role.  It is largely on the 
basis of this review that the need for reform became apparent. 

As mentioned at the outset, the practice by which the Public Trustee retains surplus interest from its common 
fund is to be abolished.  It is proposed that this practice be replaced by a fixed fund-management fee based on 
market rates, approved by the minister. 

As the surplus interest payment has been up to 3 per cent in recent years, while comparable fund management 
fees are currently 1.25 per cent, the benefit for Public Trustee clients investing in the fund is self-evident.  This 
proposed new basis of charging is far more equitable than current practice as common fund participants, who 
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include some of the most vulnerable members of our community, will no longer be cross-subsidising other 
Public Trustee services. 

Further, the Public Trustee will have the power to create more than one common fund to meet the needs of a 
varied client base, consistent with the Trustee Companies Act 1987.  As common fund participants comprise a 
broad range of people of different ages and with widely differing needs, providing a choice of investment 
objectives will ensure that their short and long-term needs are more effectively served.  In particular, by enabling 
the management of common funds other than cash funds, participants will be able to invest in funds which offer 
capital growth, consistent with that being offered by private sector trustee companies.  Over time, asset growth 
funds will help maintain the purchasing power of the money of participants. 

In accordance with the objective of improved investment management, provisions in the Public Trustee Act 1941 
which limit investments to “authorised trustee investments” are to be repealed.  Instead, the Public Trustee will 
be subject to the “prudent person” rule of investment which applies to trustee companies in the private sector. 

This enhanced flexibility will benefit both existing and future participants in the common fund.  There are 
extensive provisions to ensure adequate safeguards for the prudent investment of funds.  Investments must be in 
a form approved by the Treasurer and must conform to Treasurer's guidelines. 

In more closely aligning the operations of the Public Trustee to those of private sector trustee companies, a 
number of additional amendments are also proposed.  In this context, members may be aware that the current 
Act guarantees all investments in the common fund.  In the event that moneys in the existing common fund are 
insufficient to meet lawful claims, any deficiency is to be paid by government out of the consolidated fund. 

The Bill proposes to remove this guarantee on all future investments, although existing amounts in the common 
fund will continue to benefit under the guarantee for a further five years.  The removal of the guarantee is 
important, as it has no commercial justification and is anti-competitive.  As members may be aware, since the 
Public Trustee was established in 1941, it has never had to call on the government guarantee. 

This Bill also proposes amendments in relation to the fees which may be charged by the Public Trustee.  Fees 
presently applying to certain services and clients do not reflect the user-pays principle, creating issues of cross-
subsidisation and transparency.  As a consequence, Public Trustee clients, many of whom are financially 
vulnerable, are being overcharged for their common fund investments in order to subsidise the provision of 
services to other clients for which an inadequate or no charge is being made.  This method of funding is both 
inequitable and lacks transparency.  Consequently, under the proposed amendments the Public Trustee is enabled 
to charge for services such as will and enduring power of attorney drawing services, in accordance with a scale 
of fees set by the minister. 

In more closely aligning the operations of the Public Trustee with industry best practice, the interests of the most 
vulnerable members of our community must continue to be protected.  This Bill therefore provides for the 
incorporation of community service obligations.  Specifically, a mechanism has been created to identify, cost 
and make transparent these non-commercial functions undertaken.  These non-commercial functions will be 
included in business plans submitted each year by the Public Trustee for ministerial approval.  In this way, the 
financial management needs of the disabled and disadvantaged can continue to be subsidised, not by other Public 
Trustee clients, but directly by the provision of government funding.  As our population ages, this area will be 
one of growing concern to the Government, making even more urgent the need for reform.  The proposed new 
system will be more equitable and will make the Public Trustee more accountable in its financial management. 

Currently, the Public Trustee is required to seek a formal grant of probate for all deceased estates with a value in 
excess of $10 000.  Consistent with section 10 of the Trustee Companies Act 1987, it is proposed to increase this 
amount to the threshold prescribed by regulation, which currently stands at $50 000.  Fees for estate and trust 
administration and related support services will also be made under provisions similar to the Trustee Companies 
Act 1987, providing a more flexible approach to the charging of fees for services provided by the Public Trustee, 
but still subject to ministerial approval. 

The Bill provides for the future introduction of new services by the Public Trustee to its clients.  In order to meet 
the needs of clients, new services may include conveyancing and property settlement, financial planning and 
taxation services, similar to those services already offered by the general trustee industry.  The Public Trustee 
must first establish a business case for these new services, as the prior approval of the minister and the Treasurer 
is required. 

The Public Trustee will also be empowered to provide investment management services in relation to 
investments other than those in the common fund.  These proposed amendments will benefit Public Trustee 
clients, who will have access to services appropriate to a broader range of their financial needs.  The Bill also 
provides for the restructuring of the common fund by the orderly disposal of real estate owned by the common 
fund, being the building in which the Public Trustee is based.  Additional existing reserves of the common fund 
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will be distributed to the Treasury, and the practice of creating and maintaining reserves, which is part of the 
surplus interest system of funding, will cease.  

There are no present budget implications to the Public Trustee should this legislation be enacted.  While the Bill 
removes the surplus interest provision that required payments to the consolidated fund, it also enables the 
charging of management fees commensurate with industry practice.  Moreover, increased efficiencies at the 
Public Trust Office, derived from the measures I have outlined, will help ensure that there will be no additional 
cost to the consolidated fund.  Indeed, a one-off benefit of $3.2m will result from the payment of common fund 
and superannuation reserves to Treasury. 

I also bring to members' attention that the Public Trustee has superannuation liabilities over and above those that 
would normally be held by a private trustee company.  This is due to historical practices of state government 
agencies in accruing superannuation liabilities rather than making payments to superannuation funds.  It is 
proposed that superannuation liabilities of the Public Trustee will in the future be managed on the same basis as 
government agencies by transferring all existing reserves and net liabilities to Treasury. 

Members may be aware that the Public Trustee has, for administrative purposes, been treated as part of the 
Ministry of Justice since its inception.  This Bill establishes a new body corporate to be called the Public Trust 
Office, which will have crown agency status, separate and distinct from the Ministry of Justice.  The Public Trust 
Office is to be added to the list of senior executive service agencies in schedule 2 of the Public Sector 
Management Act 1994. 

Under the Bill, the office of the Executive Director, Public Trust Office is created, responsible to the minister.  In 
addition, an administrative agreement is proposed under the Bill, to allow the Attorney General to delegate the 
organisation and control of administrative and planning matters, and the identification and funding of non-
commercial activities, to the Director General of the Ministry of Justice.  This arrangement preserves the 
independence of the Public Trustee, yet formalises the current working and management relationship with the 
Ministry of Justice. 

Consistent with the obligation placed on the State Government through what is generally referred to as the 
national competition policy, a competitive neutrality review of the operation of the Public Trustee has been 
conducted.  The recommendations of that review are to be implemented progressively over time to ensure that 
the operations of the Public Trust Office are competitive.  As part of that reform process, under the Bill 
competitive advantage is removed, most significantly, by discontinuing the surplus interest arrangements and by 
the proposed removal of the government guarantee to participants in the common fund.  Competitive 
disadvantage is proposed to be reduced by allowing the Public Trust Office to create a range of common funds, 
to adopt the "prudent person" rule of investment, and to provide an extended range of services at competitive 
market rates.  Additionally, a national competition policy review of the Bill and of the current Act has been 
undertaken.  The Bill was examined and found not to restrict competition.  Therefore, consistent with the 
government obligations under national competition policy, a review of the Bill is not required. 

To conclude, this Bill modernises a legislative framework which has remained largely unchanged for almost 60 
years.  It seeks to remove inequitable arrangements that adversely affect common fund participants, including 
some of the most vulnerable members of our community.  It enables the Public Trustee to operate on a more 
equal basis with private sector trustee companies.  It protects community service obligations by ensuring that the 
costs of non-commercial functions are separately identified.  The Bill also ensures greater transparency and 
improved efficiencies in the operations of the Public Trustee. 

I have already brought to the attention of members that these reforms act to modernise the operations of the 
Public Trustee.  They are clearly for the benefit of clients and other stakeholders of the Public Trustee.  The 
reforms do not corporatise the Public Trustee and do not affect commercial reform greater than that in the 
interests of clients, or greater than the capacity of the office to manage. 

Given the advantages I have already outlined for clients and the public, as well as the office of the Public Trustee 
itself, I commend the Bill to the House. 

Debate adjourned, on motion by Mr Cunningham.  
 


